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before the
FEDERAL COMMUNICATIONS COMMISSION
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Re:  Applicant Name: SHANNON COUNTY SCHOOL DISTRICT 65-1
Bikled Entity No: 134286
Funding Year: 20112012

Form 471 Application No.: 819274
Funding Request Nos.: 2229931, 2229967, 2230032, 2230080, 2230115

L INTRODUCTION
Pursuant to 47 C.F.R. §54.719(c), the Shannon County School District 65-1 (the
“District™) appeals to the FCC from the Universal Service Administrative Company, Schools
& Libraries Division (“USAC”) decision dated May 29, 2012, denying funding for the above-
stated FRNs because the District “did not demonstrate . . . that price was the primary factor
when Shannon County School District 65-1 selected their service provider.”' The District
seeks remand to USAC for full funding of the FRNs.?
Enclosed for the Commission’s consideration are the following documents:
Exhibit A: Administrator’s Decision on Appeal-Funding Year
2011-2012
Exhibit B: Affidavit of Dana L. Christensen, Director of Technology

for the District

1¥. STATEMENT OF FACTS

The Shannon County School District 65-1 is the only public school district serving the
Pine Ridge Indian Reservation in South Dakota. The District provides Pre-K through g™

grade public educational programs at four schools located in or near the communities of

' Exhibit A, pp. 1-2.
* This Request for Review is being timely filed on the next business day as the filing date was
Saturday, July 28, 2012, 47 C.F.R. §1.4().
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Batesland, Pine Ridge, Hermosa, and Porcupine. In addition, the District operates the
Shannon County Virtual High School that offers students the opportunity to complete their
high school diploma requirements online. Approximately 100% of the District’s school
enrollment is American Indian.

The District acknowledges the Federal Communications Commission’s competitive
bidding rules:

[Alpphcants must select the most cost-effective service

offerings, and price must be the primary factor in determining

whether a particular vendor is the most cost-effective.

Applicants may also consider relevant factors others than the

pre-discount prices submitted by providers. . . When evaluating

bids, however, applicants must have a separate “cost category”

and that category must be given more weight than any other

single factor.’
In this case, FCC precedent supports a waiver for the District of the requirement that the cost
category be given more weight than any other single factor. As set forth below, such a waiver
is in the public interest.

Here, the District did consider relevant factors other than cost when determining the
most cost-effective vendor, and did have a separate cost category, but that separate cost
category was not given more weight than any of the other factors. Instead, each of the factors
were given the same weight.! Utilizing its selection criteria, the District determined that KT

Connections was the most cost-effective vendor for both its school wiring projects and

district-wide switch replacement projects. In fact, as to the district-wide switch replacement

3 1n the Matter of Requests for Review of Decisions of the Universal Service Administrator
by Allendale County School District, CC Docket No. 02-6, SLD-415662, et al., 4§ 4.(Rel.
April 21, 2011). (Footnote omitted).

* Exhibit B, Affidavit at 995-6.
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projects, KT Connections did propose the lowest cost for the services and equipment to be
provided.’

As to the school wiring projects, KT Connections submitted the second lowest cost.
However, the lowest proposer, Dakota 2000, was substantially non-responsive in a number of
ways. It did not meet the due date for its proposal, and when submitted, the proposal did not
quote required fiber or cabling, and fiber runs were missing. Though the District could have
declared Dakota 2000 non-responsive, it did score Dakota 2000°s proposal, thereby,

demonstrating that Dakota 2000 would not have been selected in any event. ®

Ii.  DISCUSSION

The Commission may exercise its discretion to waive a rule where the particular facts
make strict compliance inconsistent with the public interest. 47 C.F.R. §1.3. That is the case
here. The requirement that price be the primary factor in selecting an E-rate vendor is found
at 47 C.F.R. §54.503(c)}2)(vii) and §54.51(a). In Allendale, certain of the petitioners were
denied funding by USAC because they did not consider price as the primary factor in their
vendor selection process. The FCC did not disagree with USAC’s determination of
noncompliance. However, its review of the factual record showed *. . . that for seven
petitioners, the winning vendor’s cost proposal was lower than the competing bids and
therefore the applicants sclected the least expensive service offering.”’ As a result, the FCC
determined “. . . that a limited waiver of sections 54.503{c)(2){(vii) and 54.511(a} . . . is in the
public interest given the facts of each case and that this determination results in more effective

implementation of Commission policy on competitive bidding.” The Commission also noted

7 1d. at 7.
5 1d. at 798-9, and E-Rate Memo p. 3.
" Allendale Request for Review, supra at 910 (footnotes omitted).
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that it found nothing in the record to indicate “evidence of waste, fraud or abuse, or misuse of

funds.”®

A. District-Wide School Replacement Projects

In the present appeal by Shannon County School District, the successful vendor, KT
Connections, proposed the lowest cost for the services and equipment to be provided in the
district-wide replacement projects. Further, there is nothing in the record, nor did USAC
allege, any evidence of waste, fraud or abuse or misuse of funds. As such, for the reasons and
rationale discussed and followed by the Commission in Allendale, a waiver of FCC rules is
appropriate and in the public interest as to those projects.

A remand by the Federal Communication Commission to the SLD for full funding of
the district-wide replacement projects in this appeal would also be consistent with the FCC’s
recent Colorado Springs decision.” In that case, funding was denied by USAC because price
was not the primary factor in Colorado Springs’ selection process. However, because the
vendor selected by Colorado Springs was the least expensive and most cost-effective, the
Federal Communication Commission found:

that, in these instances, a waiver of sections 54.503(c)(2)(vii)
and 54.511(a) of the Commission’s rules, which require
applicants to use price as the primary factor in the vendor

selection process, is in the public interest. Further, at this time,
there is no evidence of waste, fraud and abuse in the record.'”

¥ 1d. at 912 (footnotes omitted).

? In the Matter of Requests for Review Waiver of Decisions of the Universal Service
Administrator by Colorado Springs School District, CC Docket No. 02-6, SLD-675773,
693741, 714290 (Rel. June 20, 2012).

' 1d. at 1 (footnote omitted).
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B. School Wiring Projects

In Allendale, one of the petitioners, Point Pleasant, failed to assign the highest weight
to the price category in its vendor selection process. It selected the second lowest cost
proposal because it had assigned an 8§0% weight to the performance category and was able to
deny selection to the lowest cost proposer whose performance in the previous funding year
had been non functional.

The FCC noted “that consistent with E-rate program rules, Point Pleasant could have
set up the bidding process in a way that disqualified [lowest cost proposer] before even

S . 11
considering price as a factor.”

As a result, 1t granted that petitioner’s waiver request
recognizing “that if the petitioner had disqualified [the lowest cost proposer] from the bidding
process based on past performance, then [higher cost proposer] would have been the lowest
qualified bidder.”"* As a result, the FCC waived sections 54.503(c)(2)(vii) and 54.511(a)
finding the facts appropriate and in the public interest.

The factual situation for the Shannon County School District as to its selection of KT
Connections for its school wiring projects tracks, to a great extent, the Point Pleasant facts set
forth above in Allendale. Although KT Connections was the second lowest cost proposer, the
lowest proposer, Dakota 2000, submitted its proposal three days beyond the due date, with
two additional resubmissions after that first submission date. The substantive content of
Dakota 2000’s proposal was also flawed. As such, the District could have disqualified
Dakota 2000 by declaring it non responsive, and selected KT Connections as the lowest cost

proposer. It did not do so. However, its analysis, review, and scoring reflected Dakota

2000°s non responsiveness, such that KT Connections was awarded the highest point score,

1 1d. at 911 (footnote omitted).
2 1d.
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Therefore, conststent with the FCC’s analysis and determination as to Point Pleasant, a
waiver of the applicable rules set forth above also effectively implements the Commission’s
policy on competitive bidding, and is appropriate and in the public interest as to the school
wiring projects at issue here.

III. CONCLUSION

In addition fo the discussion above, the FCC has recognized that “waiver is
appropriate if special circumstances warrant a deviation from the general rule, and such
deviation would better serve the public interest than strict adherence to the general rule.”"?
Failure to receive the funds at issue in this matier will have a significant, detrimental impact
on the District and its American Indian students. With no choice but to use other funds to
replace denied E-rate funding, other educational needs of the District will be adversely
affected.

Clearly, the facts of this case warrant the FCC granting the appropriate rule waivers,
with remand to USAC directing that full funding of the FRNs at issue be approved.

DATED at Anchorage, Alaska, this, gi‘({a;ay of July, 2012.

JERMAIN; DUNNAGAN & OWENS, P.C.
Attorneysitor Shannon County
School Digtricg, 65-1

Saul R. Friedma—

'> 1n the Matter of Requests for Review of the Decision of the Universal Service
Administrator by Alaska Gateway School District, CC Docket No. 02-6, SLD-412028, et al.,
95 (Rel. September 14, 2006).
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Universal Service Administrative Company
Schools & Librartes Diviston

Administrator’s Decislon on Appeal ~ Funding Year 2011-2012

May 29, 2012

Dana Christensen

Shannon County School District 65-1
206 School Street

Batesland, SD 57716-0109

Re: Applicant Name: SHANNON COUNTY SCHOOL DISTRICT
651
Billed Entity Number: 134286

Form 471 Application Number; 819274
Funding Request Number(s): 2229931, 2229967, 2230032, 2230080, 2230115
Your Comrespondence Dated: April 12,2012

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division (SLD) of the Universal Service Administrative Company (USAC) has made its
decision in regard to your appeal of USAC's Funding Year 201! Funding Commitment
Decision Letter for the Application Number indicated above. This letter explains the
basis of USAC's decision. The date of this letter begins the 60 day time period for
appealing this decision to the Federal Communications Commission (FCC). If your
Letter of Appeal included more than one Application Number, please note that you wiil
receive a separate letter for each application.

Funding Reguest Number(s): 2228931, 2229967, 2230032, 2230080, 2230113
Decision on Appeal: Denied
Explanation:

s According 1o our records, Shannon County School District 63-1 was contacted
and asked to provide documentation explaining the vendor selection process. The
documentation provided by Shannon County School District 63-1 included the bid
evaluation score sheet, number of bids received and factors used in the vendor
sefection process. USAC has thoroughly reviewed this documentatjon and
determined that price was not a factor in the vendor selection process. Program
rules require that price must be the primary factor in the vendor selection process.
Therefore, USAC correctly determined that the vendor selection process did not
comply with the competitive bidding rules of the schools and libraries support
mechanism. You did not demonstrate in your appeal that price was the primary

100 South Jefferson Road, P.O, Box 502, Whippany, New Jersey G7981
Yisit us online at www. vsac.onysly

Exhibit A
Page 1 0f3



factor when Shannon County Schoot Distriet 65-1 selected their service provider.
Consequently, the appeal is denied.

If your appeal has been approved, but funding has been reduced or denied, you may
appeal these decisions to either USAC or the FCC. For appeals that have been denied in
full, partially approved, dismissed, or canceled, you may file an appeal with the FCC.
You should refer o CC Docket No. 02-6 on the first page of your appeal 1o the FCC.
Your appeal must be received or postmarked within 60 days of the date on this letzer.
Failure to meet this requirement will result in automatic dismissal of your appeal. If vou
are submitring your appeal via United States Posial Service, send to: FCC, Office of the
Secretary, 445 |2th Street SW, Washington, DC 20554, Further information and options
for filing an appeal directly with the FCC can be found in the "Appeals Procedure”
posted in the Reference Area of the SLD section of the USAC website or by contacting
the Client Service Bureaw. We strongly recommend that you use the electronie filing
gplions.

We thank you for your continued support, patience and cooperation during the appeal
process.

Schools and Libraries Division
Universal Service Administrative Company

100 Sowt Jefferson Road, PO, Box 502, Whippany, New Jersey 07981
Visit as online at; www, vsse.org/si

Exhibit A
Page 2 0f3



Dena Christensen

Shannon County School Distriet 651
206 Schoot Street

Batesland, 8D 57716-0109

Billed Entity Number: 134284
Form 471 Application Number: 819274
Form 486 Application Number:

Exhibit A
Page 3of 3



AFFIDAVIT OF DANA L. CHRISTENSEN

STATE OF SOUTH DAKOTA }
} ss
SHANNON COUNTY ¥

Dana L. Christensen, being first duly swomn under oath, siates as follows:

I. 1 am the Director of Technology for the Shannon County Schoo!l District §5-1, whose address
is P. 0. Box 109, Batesland, South Dakota 57716.

2. I was the District employee responsibie for the process of soliciting proposals for the
District’s schoel wiring projects and District-wide switch replacement projects (hereinafter both
referred to as "Projects,” and then selecting the most cost effective proposals received. The
Projects form the basis of the RFNs at issue in the District's Request for Review to the Federa]
Communications Commission.

3. Attached 1o this Affidavit are two documents | created. The first is my E-Rate Memo on
Bidder Selection dated March 9, 2012, This Memo was prepared by me at the time I reviewed
and analyzed the proposals that were received by the District for the Projects. My Memo was
intended 1o memorialize my actions, thought process, and numerical scoring, in determining the
most cost effective proposals received for the Projects,

4. The second document attached to this Affidavit is the E-Rate Bid Grading Sheet. This stand-
alone grading sheet reflects the numerical analysis that [ also performed at the time I was
reviewing and anajyzing the proposals received for the Projects.

5. The factors that I considered in determining the most cost effective proposals for the Projects
were:

a. Timeliness of Bids {By March 4 as Requested).
b. Scope of Work Matches What Was Asked For.
¢. Altention 1o Detail of Needs,

d. Site Visit for Bidding Process.

e. Phone Conversations to Ensure Al On Track.
f. Seemed to Care About Quicome of Process,

g. Email Communications During Process.

h. Total Price of Project.

i, Drawings of Project to Detail Procedure.

6. In scoring the proposals, each of those factors were given the same weight, In other words,
the maximum score any proposer could receive for a factor was five (5) points. Thus, the
maximum total number of points a proposer could receive was forty-five (45} points,

Affidavit of Dana L, Christensen Page 1 of 2

16019899} |
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7. Inregard to the District-wide switch replacement project, the highest number of points, forty
five (45), was awarded to KT Connections. KT Connections also proposed the towest cost for
the services and equipment to be provided-- $533,961 .88, Although CDWG submitted a lower
cost proposal, as shown on the E-Rate Bid Grading Sheet and as stated in my E-Rate Memo on
Bidder Selection, CDWG did not provide a complete quote, proposing only for the equipment
{swiiches).

8. Inregard to the school wiring projects, KT Connections was the second lowest cost proposer
and received four (4} out of the five {5) possible points. The lowest proposer, Dakota 2000,
received five (5) points for that factor. However, as reflected by the E-Rate Bid Grading Sheet
and my E-Rate Memo on Bidder Selection, Dakota 2000's proposal was submitted on March 7,
2012, three (3) days beyond the due date, with two additional resubmisstons after March 7, 2612,
Other circumstances discussed in my Memo reflect why for some factors, Dakota 2000 scored
only one (1) point.

9. Inactuality, J should have, and could have, declared Dakota 2000 non-responsive. Had [
done that, KT Connections would have been the fowest cost proposer. T did not take such official
action because the scoring demonstrated that Dakata 2000 would not be selected in any event,
Dated and signed at Batesland, South Dakota this 27th day of July, 2012.

Dana L. Christensen, Director of Technokog?

Subscribed and Sworn before me this 27th day of July, 2012,

foﬁjﬁ;:ﬂm) ﬂgg_ lastl

Notary Public for the State of South Dakota
My Commission Expires: _/&-0 9 /&

PATRICIA NELSON

Affidavit of Dana L. Christensen Page 2 of 2

100158995 ).
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From: Dana Christensen <danac@ shannon.wss4
Subject: £-Rate Memo on Biddes Selaction 2011-2012
Date: March 8, 2011 3:52:12 PM MST
To: danac? @mac.com
Ce: Coy Sasse <coysasse @shannon.ws>

1 Attachment, 43 K8

Note to tile regarding selection process for selection of bidders for schoot wiring projects and swilch replacement district wida:
Wiring Rockyford and Batestand

KT Connections - Bid was on $ma, eariler than the March 1 deadling originally estahlished, bld was delivered February 28 in
person to go over and finalize prior 1o submission, was on track with what specifications were given during hidding process, liber
was correct specification far both locations, attention to detall was outstanding, everyihing itemized and detailed quote
submitted, drawings showing plan of what was proposed including battary backup vrilts, 10 Gigabit connectivity, number of racks
and sacurity of tha racks included. nothing hldden, excellent communication via phone, In psrson, and email - axcelient quote.

Connecting Point - Bid receivad on March 4 as agreed with vendors for fater dus gate, Good communication during prolect,
quots pretly vague, specitications corract for numbet of drops and type of equipment to be used for wiring, 2 page quols with
scope of services, our responsibiliies, and wirlng costs and professionat fees anwe iner with dollar amount, no detaiis, was a
good attempl, but telt they reaily wearen't going fo be able to provide a gotd quote with distance fimitations of their instalt crew

Dakata 2000 - Bid was fate, had extended from Match 1 original due date to March 4 belng a Friday would aliow time past my
aifowabie fiing dats, Friday March 4 they still needed more time to submit, 5o allowed them Monday March 7, which it was
recelvad befora noon, but then had 1o have them resubmit 2 mora revisions as they did not quote type of fibar or CATS cabiling |
had requaestad, fiber runs were missed, trenching was added that was told 10 them via site vis and phone conversations is o be
inctuded in the construction project, not the E-Rate project, quote was itenized bui again very vague not detailing she types af
cabling, patch panels, fiber or fiber connectors, types of data racks, nof pleased had 10 correct thelr quota for thers twica,
attention 1 datail seemed 1o be missing totally where they visited onsite Fabruary 15 10 gst quote dstalls, over 2 weeke is not a
iof of time, but should have been better quoted, too much a cookis cutter bid, things Included on bid that shouldn't have whera It
was chvicusly copied and pasted for all quotes. Vety personable, seemad interesled in getting the job and helping us out, but
really don't fesi comioriabla with their lack of altention to what | had requested of all bidders.

COWG - Withdrew wiring bid after having scope of work go 1o mestings and phone conversations, didn't feel had snough time 1o
provige a quality bid with instaflers in our ares, retracted March 4 at 3:24 PM

Switch Replacement District Wide

KT Coninections - Bid was on tme submitted in person February 28, had established criteria during site visits in person looking
at wiring details, scape of work malched periectly with what | had requested of all bidders, high attention to detail, great
communication via emall, phone and in person duting bid process, pricing of bid was lowest submittad and verified that it
included sl squipment necessaty for 10 Gigabit backbong connectivity, cifered better options on connactions from edge
switches 10 core switches and offared Insight on future possibilities with Rockylord biaing a cora location for Internst in an
upgrade tor the high end ¢ore switch with additional mahagemant module to satisty future needs, and stiil fower priced with
installation than other bidders, drawings included for visual representation of dasign - excelient quote

Connecting Foint - Bid was on the March 4 deadiing, svope of work detailad an quote matched what was submitted to bidders
inftiglly in more detail of how thay would mest R, very good, very detalled quote sheet iternizing ot all parts and how to best fit
solution for us o ensure 10 Gigabit backbone and fiber connectivity wa currently have and what is proposed for new additions,
warranty dectaration was aiso included via HP for liletime guaraniee, which is a no cost option. Bid was second lowest and feel
it is correct with numbaer of tems and part numbers malching, much better quote with details.

Dakota 2000 - Bid was iate, visited with them March 4 to find out where both quotes were, they requested extension to March 7,
was then received prior to noon, but then in revisw, they did nat quote the corect switches [ had asked for from all vendors
bidding, revised for ma, realized then they had missed the 10 Gigabit capability which was one of main objectives to upgrade our
7 yoar oid equipment, so they revised again, guoted lower priced cplions and missed pieces needed per quote request, again
atiention fo detal seamed 1o be nonexlstert so called them & 3rd time for anothar revision, which they provided a much better

Exhibit B
Page 3 off



quote, told them fell | shouldn't have to go the axtra ta make sure their guote was inclusive of what we had talked about during
their one site visit, alse had to question our stats E-Rate representalive of eligibility of a contingency lee they have included on
all bids, ssems thoy fes! if is eligitle, but our rep says otherwise, red flag. so looking &t not considering totally due to ptogram
intagrity, dan't want to viofaie anything

COWG - Quole submitted March 7 after email and phone cail conceming retracting the bid for the wiring, wanted o submit
spmathing for the equipmant andy, but would not be installed or configurad as requested in scope of work to all bidders, so not a
complate quote, ne battery back up equipmant and of course was lowest with nething on site, not considered for application as
not what was completely requsstad for Wurnkey operatian

Bcore sheet attached for salection process bul Is as tollows:

KT Conneclions scored 44 of 45 total for wirling and 45 of 45 for switches gquotes
Connecting Palnt scored 30 af 45 total for wiring and 31 of 45 lor switches quotes
Dakota 2000 scorad 31 of 45 tofal for wiring and 28 of 45 total for switches quotas
COWG scored a 24 of 45 total lor tha switches quote and withdrew rom the wiring guote

Recommendation - Selsct KT Connections as baest option that is fairly focal in Rapid City for installation of cabling and switches,
so if anything anises afler the install, they are close for agjusiments or warranty work.

E-Rate Bld Grading Sheet
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Thank You,

WMr. Dana Christensen
Diractor of Tachnology
Shannon County Schools
206 School Straet
Batesiand, SD 57718

danac@shannon.ws
danac? @mag.com

605-288-1921 Office
§05-455-8887 Dlract Dial
605-685-8007 Cali
B05-288-1882 Fax

Exhibit B
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E-Rate Bid Grading Sheet
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